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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COLVIN, Judge: Respondent determ ned deficiencies in estate
tax of $4,362,142 for the Estate of Frank M Di Santo (M.

D Santo), and $3,791, 104 for the Estate of Grace J. D Santo (Ms.
D Sant o) .

M. D Santo owned a controlling block of 186,177 shares
(53.5 percent) of the stock in Mrganton Dyeing & Finishing Corp.
(MD&F) when he di ed on Novenber 26, 1992. Under his wll, M.

D Santo left the residue of his estate to a trust for the benefit
of Ms. DiSanto and their children. In May 1993, Ms. D Santo

di sclai ned part of her interest in M. Di Santo's estate which
resulted in her being entitled to receive only a mnority bl ock
of MD&F stock. She died on June 4, 1993, before adm nistration
of M. D Santo's estate was conpl et ed.

After concessions, the issues for decision are:

1. Whet her the fair market value of a block of 186, 177
shares of MD&F stock on Novenber 26, 1992, was $5, 585, 310 ($30
per share) as respondent contends; $2,263,912 ($12.16 per share)
as petitioners contend; or sone other anmount. W hold that it
was $4, 375, 160 ($23.50 per share).

2. Whet her the fair market value of the MD&F stock Ms.

D Santo was entitled to inherit fromM. D Santo’'s estate on June

4, 1993, was $1, 705,522 ($14 per share) as respondent contends;
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$270, 311 ($2.22 per share) as petitioners contend; or some other
amount. We hold that it was $1, 583,699 ($13 per share).

3. Whet her M. Di Santo's estate may conpute the narital
deduction based on the value of the stock (a controlling
interest) he willed to Ms. D Santo, as petitioners contend, or
based on the val ue of the shares she was entitled to receive
after she executed the disclainmer (a mnority interest), as
respondent contends. W hold that it nust conpute the marital
deduction based on the value of the shares Ms. Di Santo was
entitled to receive after she executed the disclainer.

4. Whet her checks witten on Ms. Di Santo's bank account
that the bank had not paid before she died were conpleted gifts
when she died. W hold that they were not and that those anounts
are included in her estate.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect when the decedents died. Rule
references are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. M. and Ms. D Santo and Their Chil dren

M. and Ms. D Santo lived in Mdrganton, North Carolina.
M. D Santo died on Novenber 26, 1992. Ms. Di Santo had cancer
and was in very poor health when M. D Santo died. Ms. D Santo

died at 4:30 a.m on Friday, June 4, 1993, before adm nistration
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of M. D Santo's estate had been conpleted. M. D Santo's estate

did not transfer any MD&F stock to Ms. D Santo before she died.
Roxanne Di Santo Tinnell, Byrnadette D Santo, and Frank R

D Santo are the children of M. and Ms. D Santo and coexecutors

of their parents' estates. Roxanne D Santo Tinnell and

Byrnadette D Santo lived in Los Angeles, California, when their

parents died.? Afred (Fred) DiSanto is M. Di Santo's younger

br ot her .

B. Mbr gant on Dyei ng & Fi ni shing Corporation

1. Fornati on and Operati ons

M. Di Santo and Fred D Santo founded Mrganton Dyeing &
Fi ni shing Corp. (MD&F) (formerly known as Bondsville Dyeing &
Finishing Corp.), in 1954 in Bondsville, Massachusetts. In 1961
t hey noved MD&F to Morganton, North Carolina.

MD&F dyed and finished fabric for clothing. It perfornmed
services on comm ssion. NMD&F sent the finished fabric to a
manuf act urer which sewed it into garnents.

2. Omer shi p and Managenent

Rocco D Santo, Fred D Santo’s son, left his dentistry
practice and began to work for MD& in the late 1980's. Rocco
Di Sant o has undergraduate degrees from Duke University in
el ectrical engineering, nmechanical engineering, and bi onedi cal

engi neeri ng.

2 The record does not indicate where Frank R Di Santo |ived
when his parents died.
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Fred D Santo’s and M. D Santo’s nephew, Jason Yates, worked
for MD&F after he graduated from busi ness school at the
University of Tennessee. He worked for MD&F s financial officer,
H L. (Bo) Browning. By 1990, he had becone a nenber of MX&F s
managenent .

On Novenber 26, 1992, the ownership of MD&F s stock was as

foll ows:
Nunmber of shares Per cent age

Shar ehol der out st andi ng of total
Frank M D Santo 186, 177 53. 50
Alfred R D Santo 86, 752 24.93
G oria Yates 13, 605 3.91
Byrnadette D Santo 12,102 3.48
Roxanne Di Sant o 12, 102 3.48
Frank R D Santo 12, 102 3.48
Robert E. Papuga 8, 700 2.50
Rocco Di Sant o 5, 484 1.58
Donna Gooch 5, 484 1.58
Andrea Di Santo 5, 484 1.58

Tot al 347,992 100

On Novenber 26, 1992, the officers of MD&F were: M.
D Santo, president and chief executive officer; Fred D Santo,
vice president; H L. Browning, secretary-treasurer; Robert E.
Papuga, vice president and plant nanager; and Rocco Di Sant o,
assi stant secretary-treasurer.

3. Fi nanci al Conditi on

MD&F' s net incone and | osses from 1988 to 1993 were as

foll ows:
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Year Year endi ng Net incone or (Il oss)
1988 3/ 26 $106, 054
1989 4/ 1 789, 455
1990 3/ 31 1, 042, 548
1991 3/ 30 1, 646, 384"
1992 12/ 26 1, 185, 2162
1993 12/ 25 (585, 775)

1'1'n 1991, MD&F switched froma fiscal year ending Mar. 30
to Dec. 26. MD&F' s net incone for the 9 nonths ending Dec. 31,
1991, was $1, 362, 684.

20 MD&F' s $1, 185,216 net inconme for 1992, $790, 012 was
froma life insurance policy on M. D Santo’s life.

In 1991 and earlier years, MD& had net profit margins of 8
to 10 percent. After 1991, MD&F s net profit margins were | ess
than 5 percent. Sone of MD&F s custoners were in financial
trouble in the late 1980's and in 1991 and 1992, in part because
of foreign conpetition

4, Wat er Usage

Water is one of MD&F' s primary raw materials. MD&F and the
Cty of Mdrganton had di sputes over water rates since the 1960's.
In the early 1990's, the Gty of Mrganton proposed doubling
MD&F' s water rates, which would have increased MD&F' s wat er
expenses by about $750, 000 per year. The proposed increase would
have been al nost twi ce MD&F s operating incone for 1992.

5. Lawsui ts

Before M. and Ms. D Santo di ed, MD& had sued one of its
custoners, Leadertex, for nonpaynent of $300,000. Leadertex then
sued MD&F for damages of nore than $2 million for inproperly

processing fabric. The parties settled the lawsuit, apparently
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after M. and Ms. D Santo died. 1In the settlenent, NMD&F agreed
to pay an anobunt not stated in the record to press the fabric at
issue and to waive the right to receive the $300, 000 paynent.

C. M. DiSanto's Estate and WI I

When he died, in addition to owning 186,177 shares of ND&F
stock, M. Di Santo al so had other probate assets worth $201, 395.

In his will, M. D Santo directed that the residue of his
estate go to a trust for the benefit of his wife and children
(Trust B). In his wll, he directed that the residue include
only assets that qualify for the marital deduction or proceeds
fromthe sale of those assets, and that any unified credit be
used against the estate tax. M. D Santo's will gave discretion
to his executor to sell or dispose of any property in his estate.

D. Ms. Di Santo's Discl ai ner

On May 14, 1993, Ms. D Santo disclainmed her right to
inherit from her husband $1, 325,000 worth of his MD&F stock based
on per share values “as finally determ ned on the Federal estate
tax return”. She also disclainmed her right to withdraw the
greater of 5 percent of the value or $5,000 from Trust B. As a
result of the disclainmer, the only asset in the residuary of M.
D Santo's estate that Ms. Di Santo could inherit was a mnority

interest in NMD&F st ock.
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E. Checks That Did Not Clear Ms. D Santo’'s Bank Before She
D ed

The foll owm ng checks were witten on Ms. D Santo’s Wachovi a

Bank & Trust account before she died:

Check Dat e of Dat e

no. check pai d Anpunt Payee
792 May 13, 1993 June 4 $2, 500 Jon McCal | um

796 May 24, 1993 June 4 1, 500 Cash
851 June 2, 1993 June 4 10, 000 Mary Heit man
852 June 2, 1993 June 4 10, 000 Li sa Mel chi on
853 June 2, 1993 June 4 10, 000 Lewi s Dorman, |11
854 June 2, 1993 June 4 10, 000 Lewi s Dornman, |V
855 June 2, 1993 June 4 10, 000 El eanor Dor nan
856 June 2, 1993 June 4 2,500 Jean Sain
860 June 3, 1993 June 11 2,500 Cash
861 June 3, 1993 June 11 5, 000 WIliam Paul Austin

Ms. Di Santo signed check Nos. 792 and 796. Roxanne Di Santo
Tinnell, who had Ms. D Santo's power of attorney, signed the
others. A payee endorsed each check. Wachovia Bank & Trust did
not pay any of these checks before Ms. D Santo di ed.

F. The Estate Tax Returns

The Val uation Division of the Charlotte, North Carolina,
office of Deloitte & Touche prepared the estate tax returns in
issue. Cdifford Braly Ill (Braly), reviewed and signed the
estate tax returns as preparer.

Deloitte & Touche appraised the assets held by M. D Santo's
estate. Deloitte & Touche concluded that the fair market val ue
of M. DiSanto's 186, 177 shares of MD&F stock was $4, 803, 728

($25.80 per share) as of Novenber 26, 1992.
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Deloitte & Touche al so apprai sed the assets included in
Ms. D Santo's estate. Deloitte & Touche concluded that, as a
result of the disclainmer, Ms. D Santo’'s estate was entitled to
recei ve 121,823 shares of MD&F stock from her husband with a fair
mar ket val ue of $1,891,911 ($15.53 per share) as of June 4,
1993. 3

Petitioners tinely filed estate tax returns for the estates
of M. and Ms. D Santo and anended returns dated June 23, 1995.
M. D Santo's estate reported that his 186,177 shares of ND&F
stock were worth $4, 804, 000 ($25.80 per share).

M. DiSanto's estate reported on Item 25, Schedul e M
(Bequests, etc., to Surviving Spouse) of the estate tax return
that 121, 823 shares of MD&F stock passed to Ms. D Santo. M.

Di Santo’s estate clainmed a marital deduction of $3, 143,055

(121, 823 shares of MD&F worth $25.80 per share). Ms. D Santo's
estate reported on Item 20 of Schedule B (Stocks and Bonds) of
the estate tax return that her estate had 121, 823 shares of MND&F
st ock.

G MD&F' s Redemption of M. DiSanto’'s Stock in 1995 and
Bankruptcy in 1997

The Di Santo children considered selling M. D Santo’ s MD&F
stock to outsiders after their parents died. |In August 1994,

G aham Regi nal d Pope (Pope), a certified public accountant,

8 The record does not indicate how Deloitte & Touche
cal cul ated that nunber of shares.
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hel ped the D Santo children negotiate the redenption of M.
D Santo’s MD&F stock. Fred D Santo represented MD&F in the
negoti ations. The redenption price was $26.81 per share, nore
than any of the appraisals at that tinme. Oher MD&F enpl oyees
opposed paying that nmuch to redeem M. Di Santo’s stock. Fred
D Santo thought this price exceeded fair market val ue, but agreed
toit to help his brother’'s famly, his son, Rocco D Santo, and
hi s nephew, Jason Yates. MD&F al so agreed to pay each of the
children $315,000 to not conpete with NMD&F.

MD&F filed an insolvency petition wwth the U S. Bankruptcy

Court on Novenber 4, 1997

OPI NI ON
A. Fair Market Value of M. Di Santo's MD&F St ock on Novenber
26, 1992
1. Contentions of the Parties

The parties dispute the value of M. D Santo's 186,177
shares of MD&F stock (a 53.5-percent interest) when he died on
Novenber 26, 1992.

Petitioners contend that the fair market value of M.

D Santo's MD&F stock was $2, 263,912 ($12.16 per share). This
value is |l ess than respondent’s and petitioners’ expert’s
estimates. Petitioners contend that petitioners' and
respondent’'s expert failed to consider (1) that MD&F was not

profitable after 1991, (2) the effect on MD&F of the death of M.
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Di Santo and the |l awsuit pendi ng agai nst MD&, and (3) the
potential for water rate increases.

Petitioners contend that the appraisals nmade by Deloitte &
Touche for M. Di Santo's estate of $4, 803,728 ($25.80 per share)
and by MPI, its expert witness for trial, of $4,375,160 (%$23.50
per share) were incorrect. Petitioners contend that Deloitte &
Touche used earnings projections made by MD& after M. D Santo
died and while Deloitte & Touche prepared the appraisal of M.

D Santo’ s estate, which petitioners contend were too optimstic.

Petitioners contend that we should not consider the
redenption price of MD& stock in 1995 in deciding the val ue of
MD&F st ock on Novenber 26, 1992, or on June 4, 1993, because it
was unforeseeable in 1992 and 1993, and because Fred D Santo paid
nore than fair market value for the stock

Petitioners point out that respondent's expert critiqued
petitioners' experts' analyses but did not appraise the shares at
I ssue.

Respondent contends that the fair market value of the
186, 177 shares of MD&F stock owned by M. D Santo was $5, 585, 310
($30 per share) on Novenber 26, 1992. Respondent bases this on
the $26.81 redenption price and MD&' s paynent of $315,000 to
each of the D Santo children not to conpete. Respondent contends
that MD&F' s 1997 bankruptcy was unforeseeabl e on Novenber 26
1992. Respondent al so contends that petitioners' experts used

gui del i ne conpanies that were dissimlar to MD&F, inproperly
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wei ghed MD&F s earnings, and placed too nuch enphasis on M.
Di Santo's role in ND&F.

2. Whet her W& Consi der the 1995 Redenption of NMD&F Stock

Respondent contends that the 1995 redenption is persuasive
evi dence of the fair market value of M. Di Santo’s MD&F stock
because it resulted fromarnm s-length negotiations. W disagree.

We believe that Fred D Santo caused MD&F to pay nore than
fair market value to redeemhis brother’s stock because he wanted
to provide benefits to his brother’s famly and al so to conti nue
to provide enploynent for other famly nenbers. Fred D Santo
credibly testified that he caused MD& to overpay to redeemthe
stock in 1995. Oher MD&F enpl oyees di sagreed with his decision
to redeemthe stock for $26.81 per share. The redenption was
enotional for the D Santo famly. Enotional factors may preclude
a redenption price fromrepresenting fair market value. See,

e.g., Krapf v. United States, 977 F.2d 1454, 1461 (Fed. G

1992) (intrafamly sale of stock to conpany founder who would go
to great lengths to secure survival of the distressed conpany was
not reliable evidence of fair nmarket val ue).

Respondent points out that negotiations occurred and that
Pope represented the D Santo children. However, those facts do
not negate the enotional factors that, we believe, led Fred
Di Santo to agree to an excessive redenption price. W give no
wei ght to the 1995 redenption as evidence of fair market val ue of

MD&F stock in 1992 and 1993.
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Petitioners contend that, if we consider the redenption
price in 1995, then we should also consider the fact that MD&F
filed for bankruptcy protection in 1997. W need not do so
because we do not consider the 1995 redenption price.

3. Expert Wt nesses

Both parties retained experts to testify in these cases.
Petitioners retained Managenent Planning, Inc. (MPl), to estimte
the value of M. D Santo’s MD&F stock on Novenber 26, 1992, as
part of a control block and mnority block, and Ms. D Santo’s
“expectancy interest” in M. D Santo’'s estate (i.e., how nuch she
woul d expect to receive fromhis estate) on June 4, 1993.
Petitioners also retained WIIliam Harper Frazier (Frazier) to
estimate the value of Ms. Di Santo’s estate’s “expectancy
interest” in M. D Santo’s estate on June 4, 1993.

Respondent retained Herbert T. Spiro (Spiro), president of
American Valuation Goup, Inc., as an expert witness. Spiro did
not appraise the MD&F stock. Rather, he critiqued the reports
prepared for petitioners by Deloitte & Touche and MPI and nade
adjustnents to them based on those critiques.

The follow ng chart shows the values of a share of MD&F
stock as part of a control or mnority block or an expectancy
interest in a share of MD&F stock as reported in the tax returns,
determ ned by respondent, contended by the parties, estinmated by
petitioners’ experts, and adjusted by respondent’s expert in

critiquing petitioners’ experts in these cases:
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One Share in-

A control A mnority A mnority An expect ancy
bl ock on bl ock on bl ock on I nterest on
Sour ce Nov. 26, 1992 Nov. 26, 1992 June 4, 1993 June 4, 1993
Deloitte & $25. 80 $15.53
Touche
P's Tax $25. 80 $15.53
Ret ur ns
Not i ce of $52. 50 $52. 50
Def i ci ency
MPI $23. 50 $14. 96 $13. 00 $9. 00
Frazi er $13. 00 1$3. 67
Spiro's $27.72 $25. 50
critique of
Deloitte &
Touche
Spiro’s $26. 28 - $15. 03 - $13. 32 -
critique of $30. 35 $17. 36 $14. 76
MP
P's posttrial $12. 16 $2.22 —if it
bri ef were 121, 823
shar es
R s posttrial $30. 00 $16. 00 $14. 00

brief

1 Frazier

i nt er est

anmount
of $447, 323.

4. Eval uati ng t he Experts

represents a per

estinated that the tota
in M. DiSanto’'s estate was $447, 327.
share val ue based on 121, 823 shares as did the other
share val ue based on 121, 823 shares with a tota

val ue of Ms.

experts.

pi ni ons

We are not bound by the opinion of any expert,

accept or

j udgnent .

256, 302 (1995);

(1989) .

See Phillips Petrol eum Co. V.

Conmi ssi oner,

D Santo’s estate’s
He did not estimate a per
The $3. 67

val ue

and we nmay

reject expert testinony in the exercise of sound

104 T.C

Estate of Hall v.

Conmi ssi oner,

92 T.C. 312, 338
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MPI concl uded that each share in M. D Santo’s estate had a
fair market value of $23.50 when he died. Spiro testified that,
generally, MPI’s valuation nethod was reasonabl e.

Petitioners contend that none of their experts considered
factors such as business trends, MD&F' s financial position,
MD&F' s managenent, the death of M. Di Santo, a potential increase
in water rates, and pending litigation. W disagree. Ml
consi dered these itens except for the proposed increases in water
costs and pending litigation. Petitioners offered no evidence
showi ng whether or to what extent the pending litigation or water
costs affected the value of MD& stock. Thus, we do not decrease
MPI’'s estinmate based on those factors.

Spiro criticized MPl for (a) not adequately justifying its
conclusions, (b) relying solely on a nmarket approach to val ue
MD&F stock, (c) conparing MD&F to sone conpani es that he believed
were not simlar to MD&F, and (d) applying incorrect weights to
MD&F s earnings. W are not persuaded by Spiro’s criticisms. He
agreed that the market approach was an appropriate nethod here
and did not apply any other nethod. He did not suggest any
conpani es whi ch he believed were nore conparable to MD&F t han
t hose used by MPI. MPI gave equal weight to MD&' s earnings for
a 5-year average, 5-year weighted average, and | atest year.

Spiro gave 45 percent of the weight to the 5-year average, 45
percent to the 5-year weighted average, and 10 percent to MD&F s

nost recent year’s earnings, despite the fact that NMD&F' s
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earni ngs were decreasing in 1992 and 1993. Spiro’'s testinony did
not convince us to revise MPI’'s estimates.

MPl's appraisal is reasonable and appears credible. It is
cogent and persuasive evidence that the $25.80 per share val ue
reported on M. DiSanto’'s estate tax return is overstated.*
Respondent offered no evidence of the value of MD&F stock ot her
than the redenption price in 1995, which we do not consider. See
par agr aph A-2, above. W conclude that the fair market val ue of
186, 177 shares of MD&F stock on November 26, 1992, was $4, 375, 160
($23.50 per share).

B. Value of Ms. DiSanto’s Interest in M. DiSanto’'s Estate
When She Di ed

1. Expect ancy | nt erest

The parties disagree about the nature of Ms. D Santo’s
interest in her husband’ s estate. Respondent contends that her
estate had a right to receive 121, 823 shares of MD&F stock
Petitioners contend that Ms. D Santo’'s estate had only an
expectancy interest in M. D Santo’s estate, and that the val ue
of her expectancy interest is less than the fair narket val ue of
the mnority bl ock of MD&F stock that she was entitled to inherit

fromM. D Santo. Petitioners contend that Ms. D Santo had only

4 MPI's appraisal is nore favorable to petitioners than
their position on the estate tax returns of M. and Ms. Di Santo.
Statenents in a tax return are adm ssions unl ess overcone by
cogent evidence that they are wong. Waring v. Conm ssioner, 412
F.2d 800, 801 (3d Cr. 1969), affg. per curiamT.C Meno.
1968-126; Estate of Hall v. Conm ssioner, 92 T.C 312, 337-338
(1989).
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an expectancy interest in M. Di Santo’' s estate because (a) no
shares had been transferred while she was alive,(b) M. D Santo’s
estate coul d have sold sone of those shares to pay adm ni stration
expenses, and (c) M. D Santo gave her a residuary interest, not
stock. We disagree. There is no evidence that M. Di Santo’s
estate needed to sell MD&F stock to pay adm nistration expenses.

2. Val ue of MD&F Stock That Ms. D Santo Was Entitled To

Recei ve Under M. D Santo’s WII After Her 1993
Di scl ai ner

W next decide whether to accept the values for MD&F stock
that Ms. D Santo was entitled to receive (which are | ower than
those estimated for petitioners by Deloitte & Touche, MPI, and
Frazier) as contended by petitioners, or higher values, as
cont ended by respondent.

Petitioners contend that the Deloitte & Touche estimtes are
unrel i abl e because Braly was inexperienced and made errors in
Ms. DiSanto’'s estate tax return. W disagree. Braly relied on
Deloitte & Touche val uation experts to estimte the val ues of
assets to use in Ms. D Santo’s estate tax return.

Petitioners contend that Ms. D Santo’s estate overestimated
the value of her interest in M. DiSanto’s estate. W disagree.
There is no evidence that Deloitte & Touche nmade errors in
appraising Ms. D Santo’s estate. Deloitte & Touche’s and MPI’s
estimates are simlar.

MPlI used the sane general principles to appraise the val ue

of Ms. D Santo's interest in her husband's estate that it used
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to estimate the value of MD&F stock in her husband' s estate when
he died. Ml considered MD&F s declining net profits and the
outl ook for the fabric processing business between the tines when
M. and Ms. D Santo died. MPI estimated that each share in a
mnority block of 121,823 shares of MD&F stock had a fair market
val ue of $14.96 on Novenber 26, 1992, and $13 on June 4, 1993.
The $1.96 difference per share multiplied by 121,823 shares
equal s $243,646. Respondent's concession that NMD&F stock
declined in value by about $250, 000 between the deaths of M. and
Ms. Di Santo approximates MPI's estinmate of the decline in value
of a mnority interest in MD& stock during that tinme. W
conclude that MPI's estimate of the decline in value of MD&F
stock between the times M. and Ms. Di Santo died is reasonable.

Petitioners speculate that the value of MD&F stock is | ower
than MPI’s estimates. Petitioners point out that M. D Santo’s
estate had not transferred MD&F stock certificates to Ms.
D Santo’s estate, and contend that it is possible that Ms.
D Santo’ s estate woul d never possess MD&F stock. Petitioners
al so specul ate a buyer of MD&F stock from Ms. Di Santo’s estate
m ght becone liable for M. or Ms. D Santo’s estate taxes. W
di sagree. There is no credible evidence that these factors may
affect the value of MD&F stock, or otherw se supporting
petitioners' criticismof their expert's appraisals.

Frazier estimated that Ms. D Santo’s interest in M.

D Santo’s estate was worth $447,327 (76,012 shares of NMD&F x
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$5. 88 per share). Frazier used (a) a conbination of the net
asset value and nmar ket approaches, (b) a conbination of the
i ncone and mar ket approaches, and (c) the Bl ack- Schol es net hod,
and then applied various discounts.

We reject Frazier's estimate because he used the foll ow ng
assunptions which are not supported by the record: (a)
Adm ni strative expenses, estate taxes, and liabilities would
consune all of the liquid assets in M. D Santo’s estate and sone
of his MD&F stock; and (b) 45,811 shares of MD&F stock woul d have
to be sold at $13 per share to satisfy M. Di Santo’s estate’s
lTabilities.

3. Concl usi on

We accept MPI's estimate that the fair market value of Ms.
D Santo’s interest in M. D Santo’s estate, that is, his ND&F
stock, was $13 per share on June 4, 1993.

C. Marital Deduction for the Estate of M. D Santo

In conputing the amount of the taxable estate, an estate may
deduct the value of interests which pass froma decedent to the
decedent's spouse (marital deduction). See sec. 2056(a).
Petitioners contend that the marital deduction for M. D Santo’s
estate shoul d be conputed based on the value of the controlling
bl ock of 186,177 shares of MD&F stock held by M. D Santo, not
the value of the mnority block to which Ms. Di Santo was

entitled after she executed the disclainer.
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In Rev. Rul. 81-20, 1981-1 C B. 471, respondent rul ed that
an estate may deduct under section 2055 a decedent’s bequest of
the residue of his estate to a charity under certain conditions.
Petitioners contend that, under Rev. Rul. 81-20, 1991-1 C. B. 471,
we nust conpute the marital deduction for M. Di Santo’s estate as
a residuary interest because M. D Santo gave Ms. D Santo a
residuary interest in his estate, not stock. W disagree that
Rev. Rul. 82-20, 1991-1 C B. 471, applies because it does not
involve a marital deduction.

Petitioners contend that we nust base the marital deduction
on the value of M. D Santo’s controlling interest in NMD&F stock.
We disagree. An estate nmay deduct "an anmount equal to the val ue
of * * * property which passes or has passed fromthe decedent to
his surviving spouse". Sec. 2056(a). The value of the marital
deduction for a devised interest in stock of a closely held
corporation equals the value of the interest that passes to the
surviving spouse. See sec. 2056(b)(4); sec. 20.2056(b)-4(a),

Estate Tax Regs.; Estate of Chenoweth v. Conm ssioner, 88 T.C

1577, 1588-1589 (1987). Thus, the marital deduction for M.
D Santo's estate is based on the value of the interest that
passed fromM. D Santo's estate to Ms. D Santo.

Ms. Di Santo's disclainer reduced the value of her interest
in M. D Santo's estate, and reduced the anount of the marital
deduction for M. D Santo's estate. See sec. 2518(a). W have

decided that the fair market val ue of each share of MD&F stock
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that Ms. D Santo was entitled to receive fromM. D Santo’s
estate after she made the disclainmer was $13 per share when she
died. See paragraph B-3, above. M. DiSanto’s estate nay claim
a marital deduction based on that per share stock val ue.

Petitioners contend that we should disregard Ms. Di Santo’s
di sclaimer in deciding the amount of the marital deduction for
M. DiSanto’s estate just as we disregard postdeath fluctuations
in the values of assets in estates in deciding marital deduction
anounts. W disagree. Petitioners cite Rev. Rul. 90-3, 1990-1
C.B. 174. In Rev. Rul. 90-3, 1990-1 C. B. 174, respondent rul ed
that the value of a residuary bequest to a surviving spouse does
not change even if the value of estate assets fluctuates after
t he decedent dies. Ms. D Santo’s disclainmer of $1, 325,000 worth
of M. D Santo’s MD&F stock is not a postdeath fluctuation in the
val ue of his stock. Thus, Rev. Rul. 90-3, 1990-1 C. B. 174, does
not apply here.

Petitioners contend that, if a surviving spouse executes a
disclainmer, the marital deduction is nerely reduced by the

di scl ai mred anount, citing Estate of Nix v. Conm ssioner, T.C

Meno. 1996-109. W disagree. In Estate of NNx, we held that the

di scl ai mer reduced the surviving spouse’s interest in the

decedent’ s estate by the value of disclained property. Unlike

the facts in Estate of Nix, here the qualified disclainmer reduces
Ms. DiSanto’s interest in M. D Santo’'s stock in MD&F from a

controlling interest to a mnority interest.
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Petitioners cite Estate of Janeson v. Conm ssioner, T.C.

Meno. 1999-43, for the proposition that respondent may not use
one value for including the MD&F stock in M. Di Santo's estate
and a |l ower value for calculating the marital deduction. W

di sagree. The decedent in Estate of Janeson bequeat hed an anount

to his children and the residuary to his wife. W held that his
estate may not use a |lower per share value of closely held stock
to increase the nunber of shares to conpute the bequest to his
children and a higher per share value of the sane stock to

conpute the marital deduction. Estate of Janeson v.

Commi ssi oner, supra, is distinguishable because the decedent's

wife did not disclaimpart of her interest as Ms. D Santo did
her e.

D. VWhet her Checks Not Yet Paid by the Bank Wen Ms. D Santo
Died Are Conpleted G fts Not Included in Her Estate

Petitioners contend that funds from Ms. D Santo's bank
account paid by the bank for checks witten by her or her
daughter (with a power of attorney from Ms. D Santo) to make
noncharitable gifts before Ms. Di Santo died, are not includable
in her gross estate. The bank paid those checks | ater on the day
she died. Petitioners point out that Ms. D Santo died on June 4
at 4:30 a.m, before the bank opened and, thus, she could not
instruct the bank to stop paynent on June 4. Thus, petitioners

contend, the gifts were conpleted when she died. W disagree.
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A gift by check is conpl eted when the donor no |onger has
dom ni on and control over the funds described in the checks and
no power to change the disposition of the funds. See Estate of

Newman v. Conmmi ssioner, 111 T.C. 81, 85 (1998), affd. per curiam

by unpublished opinion (D.C. Gr. Sept. 15, 1999); Estate of
Met zger v. Comm ssioner, 100 T.C. 204, 208 (1993), affd. 38 F.3d

118 (4th Cr. 1994); see also Burnet v. Guggenheim 288 U. S. 280,

286 (1933). State law controls when a gift is conpleted. See

Estate of Newnan v. Commi ssioner, supra; Estate of D llinghamyv.

Comm ssioner, 88 T.C. 1569, 1575 (1987), affd. 903 F.2d 760 (10th

Cr. 1990).
In North Carolina, a check not paid by the bank before the
donor dies is not a conpleted gift and is a part of decedent's

probate estate, see Huskins v. Huskins, 517 S.E. 2d 146, 150 (N.C.

Ct. App. 1999); Creeknobre v. Creeknore, 485 S. E. 2d 68, 72 (N C

Ct. App. 1997), because, under North Carolina |l aw, the donor can
stop paynent on a check until the bank pays the check or the
donor dies, see sec. 25-4-403, N.C. Gen. Stat. (1995). The
checks which the bank did not pay before Ms. D Santo died are
not conpleted gifts because the bank did not pay the checks

before she died. See Huskins v. Huskins, supra; Creeknore v.

Cr eeknore, supra.

Petitioners contend that we should foll ow Bacchus v. United

States, 57 AFTR2d 86-1519, 86-1 USTC par. 13,669 (D.N. J. 1985).

In Bacchus v. United States, supra, the U S. District Court for
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the District of New Jersey held that, for purposes of the annual
gift tax exclusion, gifts becanme conpl ete upon paynent of checks
by the bank and rel ated back to the tine of their delivery to the

donee. In that case the court relied on Estate of Bel cher v.

Commi ssioner, 83 T.C 227, 235 (1984), and Estate of Spiegel v.

Comm ssioner, 12 T.C. 524, 529 (1949), in which we held that the

rel ati on-back doctrine applies to charitable gifts. As a result,
a charitable gift paid by check relates back to the tine (i.e.,
is deened to be nade when) the donor delivered the check to the

donee. In Estate of Newman v. Conmi ssioner, supra at 87, we

di stingui shed those cases on grounds that those cases invol ved
gifts to charitable donees and annual gift tax exclusions rather
t han whet her the funds are includable in the donor’s gross
estate. Charitable gifts differ fromnoncharitable gifts in that
charitable gifts are deductible for incone tax purposes. W have
not extended the rel ation-back doctrine for estate tax purposes
to noncharitable gifts nade by check which were unpaid when the
donor died. See id. This result avoids the possibility that
paynments deducted for income tax purposes by the donor woul d be

i ncludable in the donor’s gross estate. See Estate of Newman v.

Conmi ssi oner, supra at 88; Estate of Gagliardi v. Conmni ssioner,

89 T.C. 1207, 1212 (1987).

In Estate of Metzger v. Conm ssioner, supra at 214-215, we

held that, for purposes of section 2503(b), gifts of checks that

were witten, delivered, and deposited in the donee's bank
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accounts before January 1, 1986, and were paid on January 2,
1986, related back to the delivery and deposit of those checks in
Decenber 1985. Petitioners contend that, for estate tax
pur poses, we should extend the rel ation-back doctrine of Estate

of Metzger v. Conm ssioner, supra, to checks that are

unconditionally delivered and that the drawer bank pronptly paid
even though paynment occurred after the donor’s death. W

di sagree for reasons stated in Estate of Newman v. Conmm ssSioner,

supra at 89-90.
We concl ude that the $64, 000 of checks that did not clear
the bank before Ms. Di Santo died are included in her estate.

To reflect concessions of the parties and the foregoing,

Decisions will be entered

under Rul e 155.




